TASB Legal Services:
Snapshot Truancy Guide for the 2015-16 School Year
House Bill 2398, passed this 84th legislative session, made numerous sweeping changes to the
landscape of truancy laws in the state of Texas. This piece of legislation, effective September 1,
2015, addresses a school district’s responsibility to address student truant conduct, including
additional requirements for implementation of truancy prevention measures, and referral of a
student to truancy court. Heading into the 2015-16 school year, school attendance officers,
principals, school resource officers, assistant principals, and other pertinent school officials will
need to understand the landscape as it now exists in light of House Bill 2398. This overview will
highlight the differences in the relevant truancy provisions found in the Texas Education Code.

Before House Bill 2398
Compulsory attendance: children ages 6-17
are required to attend school. Excludes
students who are 18 years of age.
Education Code § 25.085

Going into 2015-16 school year
Compulsory attendance: children ages 6-18
are required to attend school. This bill adds
18 year olds to compulsory attendance
requirements.
Education Code § 25.085

Older students: a referral to truancy court is
prohibited for students attending school
after their 18th birthday.

Older students: a referral to truancy court is
prohibited for students attending school
after their 19th birthday.

Education Code § 25.094

School districts may issue a warning letter to
a student attending school after age 19 and
may revoke enrollment for the student if the
person has more than 5 unexcused absences
in one semester; or as an alternative, impose
a behavior improvement plan on the student
(see below). A school district cannot revoke
the enrollment of an older student on a day
on which the student is physically present at
school.
Education Code § 25.085; Family Code §
65.002

Truant conduct defined: if a student is
absent from school on 10 or more days or
parts of days within a six-month period in the
same school year, or on three or more days
or parts of days within a four-week period.

Truant conduct defined: if a student is
absent from school on 10 or more days or
parts of days within a six-month period in the
same school year.
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Education Code § 25.094

Note: Truant conduct eligible for referral to
truant court does not include a student’s
failure to attend school on three or more days
or parts of days within a four-week period.
Family Code § 65.003

Warning notice: at the beginning of the
school year notice must be sent to students’
parents that if the student is absent on 10 or
more days or parts of days within a six month
period, or on three or more days or parts of
days within a four-week period, the student’s
parent is subject to prosecution and the
student is subject to referral to court for
criminal prosecution of truancy conduct.
Education Code § 25.095

Warning notice: at the beginning of the
school year, a district must send notice to
students’ parents that if the student is absent
on 10 or more days or parts of days within a
six month period, the student’s parent is
subject to prosecution and the student is
subject to referral to a truancy court.
If a student has been absent without excuse
on three days or parts of days within a fourweek period, the school district shall issue a
warning notice to inform the parent that the
student is subject to truancy prevention
measures in addition to other statutory
requirements in existence.
Education Code § 25.095

Attendance officer duties: a licensed peace
officer serving as an attendance officer may
take necessary measures to enforce
compulsory attendance requirements,
including, but not limited to taking a student
into custody with the permission of the
student’s parent or in obedience to a courtordered legal process
Education Code § 25.091

Attendance officer duties: a licensed officer
serving as an attendance officer may no
longer take a student into custody even if the
parent provides permission or pursuant to a
court-ordered legal process
Note: All other duties and powers related to
an attendance officer are left intact,
including, escorting a student, at the request
of a parent, to a school campus to ensure
attendance.
Education Code § 25.091

Truancy prevention measures: a school
district is required to adopt truancy
prevention measures (TPMs) to address
conduct related to truancy.
Education Code § 25.0915

Truancy prevention measures: a school
district is required to adopt at a minimum the
following TPMs:


Impose a behavior improvement plan
including the specific behavior
required or prohibited of the student
and the period of time the plan will
be in place;
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Impose school-based community
service;
Refer the student to counseling,
mediation, mentoring, teen-court, or
other in-school or out-of-school
service aimed at addressing the
truant behavior

Education Code § 25.0915
Application of TPMs: school district
discretion on when to begin applying TPMs
to a student who has been absent, but
common practice has been to apply TPMs as
early as the third absence within a four-week
period
No Education Code provision

Application of TPMs: a school district must
begin application of TPMs if a student fails to
attend school without excuse on three or
more days or parts of days within a fourweek period
Note: A school district may apply TPMs to all
age students required to attend school under
compulsory attendance requirements.
Education Code § 25.0915 (a-4)

Failure to Attend School
HB 2398 has removed Section 25.094 (Failure to Attend School) from the Texas
Education Code. This means that a student who is absent from school for 10 or
more days or parts of days within a six-month period cannot be referred to
court for criminal prosecution of the offense of failure to attend school.
Referral to court for Failure to Attend
School: if a student fails to attend school
without excuse on 10 or more days or parts
of day within a six-month period, the school
district shall file a complaint against the
student or student’s parent or both for
failure to attend school. The school district is
required to file on the student or parent or
both within 10 days of the student’s 10th
absence.
If the student is absent from school without
excuse on three or more days or parts of
days within a four-week period, the school
district may file a complaint against the
student, parent, or both for failure to attend
school.

Referral to court for truant conduct: if a
student fails to attend school without excuse
on 10 or more days or parts of days within a
six-month period, a school district shall refer
a student to truancy court within 10 school
days of the student’s 10th absence.
A district may delay referral to truancy court
if the district is applying TPMs and the TPMs
are succeeding, or it is not in the best
interest of the student to refer the student to
truancy court.
A school district may refer a student ages 1218 to truancy court.
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A school district may refer a student ages 1217 to a court for failure to attend school.
Education Code §§ 25.0951, 25.094, 25.093

A school district is prohibited from referring
the following students to truancy court for
truant conduct and must provide counseling:





Pregnant students;
Students in foster care program;
Homeless students;
Students who are principal income
earners for their family

Note: The Texas Office of Courts
Administration’s Truancy Reform Website
offers additional resources for school
administrators implementing HB 2398,
including flowcharts for truancy court
procedures and school responsibilities,
available at: www.txcourts.gov/publicationstraining/training-materials/truancyreform.aspx.
Education Code §§ 25.0951, 25.0915. Family
Code § 65.002.
Court referral documentation: referral to
court for failure to attend school must
include a statement from the school
certifying that: TPMs were applied but failed
to address attendance; specify whether the
student is eligible for special education
services.
Education Code § 25.0915, 25.0951

Court referral documentation: referral to
truancy court must still be accompanied by a
statement from the school certifying that
TPMs were applied but failed; and specify
whether the student is eligible for or receives
special education services.
Changes to the law have increased the
discretion that prosecutors and courts have
to dismiss a petition filed by a school district
alleging truant conduct for varying reasons,
including but not limited to:





Does not include information
required;
Conduct does not satisfy the elements
of truant conduct;
Not timely filed;
Prosecutor’s discretion

Education Code §§ 25.0951, 25.0915. Family
Code § 65.053
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Parent contributing to non-attendance: a
school district may file a complaint for
criminal prosecution against a parent in court
for contributing to the non-attendance of a
student.
Education Code § 25.093

Parent contributing to non-attendance: a
school district may still file a complaint for
criminal prosecution against a parent. State
law has been amended to include that this
offense may be punishable by fine only with
fines ranging from: $100 for first offense to
$500 for fifth or subsequent offenses.
State law has been amended to require a
school district to provide evidence of the
parent’s “criminal negligence” in contributing
to the non-attendance of the student.
Note: Evidence of “criminal negligence” can
include documentation of warning notices,
implementation of a behavior improvement
contract signed by a parent and student, and
any other information contained by the
school district demonstrating an attempt to
work with the student’s parents.
Education Code §§ 25.093, 25.0951, 25.0952

Truancy prevention facilitator: no
requirement to have a truancy prevention
facilitator.
No Education Code provision

Truancy prevention facilitator: a school
district shall employ a truancy prevention
facilitator to:



Implement TPMs;
Meet annually with a court case
manager to discuss effectiveness of
TPMs

A school district is allowed to appoint an
existing district employee to serve as a
truancy prevention facilitator.
Note: School districts have likely required
attendance officers to perform this function
in the past.
Education Code §25.0915
Truancy court: a student referred to court for
failure to attend school may be processed in
one of two ways depending on the size of the
county the school district is located in and
the court the student’s case is filed in:

Truancy court: a student between the ages
of 12-18 alleged to have missed 10 or more
days or parts of days within a six-month
period in the same school year shall be
referred to truancy court for civil processing
only.
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Criminal processing: addressed by a
justice of the peace court or
municipal court with a criminal
conviction if found guilty of a class C
misdemeanor;
Civil processing: addressed by juvenile
courts as civil cases without resulting
in a criminal conviction.

A referral of a student for truant conduct
shall be to specific courts designated as
truancy courts: 1) constitutional county
courts (in counties with a population of 1.75
million or more); all justice courts; and 3) all
municipal courts.
Family Code §§ 65.003, 65.004

Education Code § 25.094. Family Code §
51.03, 51.04

Expunction of Failure to Attend Records
With the removal of the offense of Failure to Attend School (Texas Education
Code § 25.094), House Bill 2398 requires expunction of all records and
documents relating to a conviction or complaint of the offense, including any
in the possession of a school district. A school district is not required to
expunge or destroy any records of this nature until an order from a court has
been provided to the school district instructing the district on the process for
the expunction of the records.

For more information on this and other school law topics,
visit TASB School Law eSource online at schoollawesource.tasb.org.

This document is provided for educational purposes only and contains information to facilitate a general understanding
of the law. It is not an exhaustive treatment of the law on this subject nor is it intended to substitute for the advice of
an attorney. Consult with your own attorneys to apply these legal principles to specific fact situations.
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